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ABSTRAK

PAKSAAN DAN KESAN-KESANNYA DI DALAM FIQH AL-SHAFI‘I DAN
PERINTAH KANUN HUKUMAN JENAYAH SYARIAH, 2013 DI NEGARA
BRUNEI DARUSSALAM

Paksaan merupakan salah satu keadaan yang telah diberikan oleh Allah Subhanahu wa
Ta’ala sebagai keringanan untuk hambanya. Perintah Kanun Hukuman Jenayah Syariah
(PKHJS), 2013 memberikan pengecualian hukuman ke atas rakyat Brunei yang
melakukan jenayah. Kebanyakan hukum figh yang digunapakai di Negara Brunei
Darussalam mengikut madhhab al-Shafi‘i sepertimana yang telah termaktub di dalam
perlembagaan; bahawa Agama Rasmi Brunei ialah Agama Islam yang berpandukan
madhhab al-Shafi‘l. Permasalahan kajian ialah untuk mengenalpasti keseragaman
konsep paksaan serta kesannya yang digunapakai di dalam PKHJS, 2013 dengan apa
yang terkandung di dalam madhhab al-Shafi‘i. Oleh itu, objektif penyelidikan ini ialah
untuk membandingkan konsep paksaan di dalam madhhab al-Shafi‘t dan PKHJS, 2013.
Justeru, penyelidik menggunakan kaedah penganalisaan deskriptif dalam
mengumpulkan maklumat-maklumat melalui buku-buku Shafi‘tyyah dan peruntukan-
peruntukan di dalam PKHJS, 2013. Kaedah temubual juga dijalankan untuk
menguatkan kesahihan peruntukan-peruntukan yang dipraktikkan di dalam sistem
kehakiman. Kemudian, membandingkannya antara madhhab al-Shafi‘i dengan PKHJS,
2013. Beberapa dapatan kajian telah diperolehi, antaranya: paksaan di dalam al-
Shafi‘iyyah terhad kepada paksaan penuh sahaja, sebaliknya dalam PKHJS, 2013 ianya
dibahagikan kepada paksaan penuh dan tidak penuh secara ringkas. Kemudian, syarat-
syarat paksaan disebutkan secara terperinci di dalam madhhab al-Shafi‘1 tetapi hanya
disebutkan secara ringkas di dalam PKHJS, 2013. Begitu juga jenis-jenis paksaan di
dalam PKHJS, 2013 disebutkan di dalam jenayah bunuh, dan tidak menyebutkannya di
dalam jenayah selain bunuh, serta tidak pula menyebutkan bentuk paksaan dalam
perkara kebenaran dan tidak benar. Disamping itu, kebanyakan hukuman di dalam
PKHJS, 2013 didapati berlandaskan pandangan madhhab al-Shafi‘i dan berdasarkan
kemaslahatan masyarakat Brunei. Antara cadangan yang paling penting di dalam kajian
ini ialah beberapa peruntukan berkaitan paksaan perlu ditambah di dalam PKHJS di
Brunei Darussalam untuk menjadikannya lengkap.



ABSTRACT

COERCION AND ITS EFFECTS ON SHAFI‘I JURISPRUDENCE AND
SYARIAH PENAL CODE ORDER, 2013 IN SULTANATE OF BRUNEI
DARUSSALAM

Coercion is one of the necessities in which Allah Subhanahu wa Ta’ala has provided as
an alleviation for His Servants. Syariah Penal Code Order (SPCO), 2013 has put it as
an exception for Brunei’s citizens committing an offence. Many of the jurisprudential
provisions followed in Sultanate of Brunei Darussalam coincide with the Shafi‘i school
of thought as mandated by the constitution that the official religion of the Sultanate is
Islam on the basis of Shafi‘i school of thought. Therefore, the research problem lies in
the extent to which coercion and its effects applied in the SPCO, 2013 are in line with
what is stipulated in the Shafi‘1 school of thought. Consequently, this research talks
about the coercion in the Shafi‘i school of thought and what is stipulated in the SPCO,
2013 in comparison. Hence, the researcher relies on the descriptive analytical method
by collecting informations from the Shafi‘i books and provisions in SPCO, 2013, then
conducting interviews as well to ensure the validity of legal provisions in their practical
application in Judiciary. Then, comparative studies between Shafi‘i school of thought
and SPCO, 2013 has been done. The researcher has reached several results, including;
The coercion is regarded by al-Shafi‘i as the complete coercion and not the others, but
in SPCO, 2013, the coercion is divided into two types briefly: complete coercion and
incomplete coercion. Then, the conditions of coercion are mentioned in detail in Shafi i
school of thought, whereas briefly in SPCO, 2013. Likewise, SPCO, 2013 mentions the
types of coercion in the crime of murder, which is not mentioned in the others, and did
not specify the coercion rightly and without a right. In addition, most of the penalties in
SPCO, 2013 are in line with Shafi‘i school of thought and based on fostering the interest
of Bruneian society. Among the most important recommendations of the research: to
include in the SPCO in Sultanate of Brunei Darussalam some provisions related to the
coercion in order to make it complete.
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153 Types of itlaf-al-udhw or itlaf-salahiyyat-al-udhw, 1
amount of arsy and term of imprisonment.
Perintah Kanun Hukuman Jenayah Syariah, 2013

154 2
Types of syajjah,
amount of arsy and term of imprisonment.
Perintah Kanun Hukuman Jenayah Syariah, 2013

155 | Types of jurh, 3

amount of arsy and term of imprisonment.

Perintah Kanun Hukuman Jenayah Syariah, 2013
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Transliteration Table / &3 3 &2\ Jodor

b -1 B g b

Arabic / Roman / Example / Transliteration /
Al Byt | Ay I B b LSS alze¥t igd B a3

. ’ slgas fuqaha’
- B Syl al-Bukhari
e T el al-Tirmidht
& th e al-Harith
z J Gl al-Jurjani
c H Ol Hibban

& kh NPRVES Khaldiin

> d sad i al-Daruqutni
3 dh =y al-Dhahabi
J r i al-Rafi'T
J z i) al-Zubayr
o s (el al-Sarakhs1
S sh ladl al-Shafi‘T
o S Oslall al-Sabiin
e D byl Dabit
b T Skl al-Tabari
b Z Al Zahir

¢ ‘ @bl al-*Abbadr
¢ gh S al-Ghazall
b f e al-Farisi




S q e 0 al-Qasim
4 k S al-Karkhi
J 1 Olad) Lugman
. m Sl Malik
O n iV Nasir
5/ » h bl [ Og)la Harin / Usamah
9 w W al-Walid
s y = Yahya
Short vowel / 8l SIS 31 ¢
Arabic Roman Example Transliteration
_ a s Kutiba
_ 1 s ‘alima
- u i Ghuliba
Long Vowel / (4b1) dlyglali &S5 :
Arabic Latin Example Transliteration
- a b @S bab / kubra
¢ — i ;55 Wakil
9 ~ i ¢ 319 ‘ulam
Dipthong / a3} :
Arabic Latin Example Transliteration
5 aw Jsb Qawl
Zna ay g Layl
& iyy EWEIB Shafi‘iyyah
3 uww i3s Quwwah




Exemptions:

a.

Arabic letter (¢) found at the beginning of a word is transliterated to the letter (a)
and not to (*). Example: transliterated to: akbar (not "kbar).
Arabic letter (5) found in a word without (Jf) which is coupled with another word

that contains (J') at the beginning of it is transliterated to the letter (t) and not (h).
Example:
- LYl WS transliterated to: Maktabat al-Imam (not Maktabah al-Imam).

If the Arabic letter () found in a word with (JY) in a single word or in the last word
in a sentence, it is transliterated to the letter (h) not (t). Example:
- a2l transliterated to: al-Maktabah al-Ahliyyah (not al-Maktabat al-

Ahliyyah)
- Al transliterated to: gal“ah (not gal‘at).
- Ay b transliterated to: Dar Wahbah (not Dar Wahbat)

Arabic word which refers to a country or a place is exempted from transliteration.
Example: (b ) transliterated to Brunei (not Bariinay).

uS1PACLIN

ST ST () ey (8) 05 Lam Ll e DLl ol 3 0855 31 (5) 380

(Ckbar _~3s) akbar :\3~

LS we (1) U T aalS f Blas (J1) 093 G 20dS (3 25msll (5) pall O -0
Maktabat al- N98a Wb S5 LY 450 tds () df oy (1) QL dsmes L

(Maktabah al-Imam _w3s) Imam

S e 6 e 3 AST BT (3 of (Bliae p) 83,0 2lST (3 (5) gt B Ay 1) 2

e () s () 05 o

al-Maktabat al-) w33 <al-Maktabah al-Ahliyyah b~ S5 st a8l -

(Ahliyyah
(qal‘at w3s) qal‘ah b S5 aals -
(Dar Wahbat _w3s) Dar Wahbah :\é- iS5 awmy > -

5 ($g0) e ag A B e i O S Al el e J0 gl et S -

.(Bariinay _~Js) Brunei
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1bid Ion beam induced deposition
PKHJS, 2013 Perintah Kanun Hukuman Jenayah Syariah, 2013
SPCO Syariah Penal Code Order
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