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ABSTRAK

MAQASID AL-SHARI‘AH DAN APLIKASINYA DALAM
PENYELESAIAN KES MAL: KAJIAN KES-KES DI MAHKAMAH
SYARIAH BRUNEI

Pemakaian mazhab al-Shafi‘T secara ketat dalam penghakiman di Mahkamah-Mahkamah
Syariah Brunei adakalanya menjejaskan kepentingan pihak-pihak yang dibicarakan. Ini
terbukti apabila ada di antara pihak-pihak itu yang tidak berpuas hati dengan keputusan
mahkamah yang membicarakan kes mereka lalu memfailkan rayuan ke mahkamah yang
lebih tinggi agar keputusan mahkamah tersebut dapat dibatalkan ataupun dipinda.
Berdasarkan fakta ini, adakah undang-undang yang berkuatkuasa di Brunei pada masa ini
sememangnya mengikat para hakim syar’ie untuk menghukum kes-kes mal yang mereka
bicarakan berdasarkan mazhab al-Shafi‘T sahaja? atau adakah para hakim syar’ie itu
diberi ruang oleh undang-undang yang ada untuk memutuskan kes berdasarkan maslahat
pihak-pihak dengan berpandukan maqasid al-shari‘ah? Sesungguhnya memutuskan
sesuatu kes berdasarkan maslahat pihak-pihak dengan berpandukan magqdsid al-shari‘ah
itu adalah merupakan salah satu kaedah penghakiman yang diamalkan oleh Rasulullah
dan para Sahabat Baginda di mana mereka itu pada kebiasaannya menghukum sesuatu
kes berasaskan kepada maslahat pihak-pihak yang dibicarakan dengan berpandukan
magqasid al-shari‘ah dalam semua aspek. Oleh itu kajian ini akan mengkaji sejauh mana
penghakiman bersandarkan magqdsid al-shari‘ah itu diaplikasikan di Mahkamah-
Mahkamah Syariah Brunei. Dalam hubungan ini, kajian perpustakaan, kajian kes dan
temu bual dengan hakim-hakim syar’ie telah dibuat bagi mendapatkan maklumat yang
dikehendaki. Hasil kajian telah mendapati bahawa pemakaian maqasid al-shari‘ah di
dalam penghakiman di Mahkamah-Mahkamah Syariah Brunei berada di tahap yang

rendah.



ABSTRACT

OBJECTIVES OF AL-SHARI‘AH AND THEIR APPLICATION IN THE CIVIL
COURT JUDGMENTS : STUDY OF CASES BEFORE THE SYARIAH COURTS
IN BRUNEI DARUSSALAM

The strict application of al-Shafi‘T school of law in judgment made by the Syariah Courts
of Brunei sometimes affect the interest of the parties. Its proven when some of the parties
are not satisfied with the decision of the court and then filed an appeal to a higher court to
revoked or amended that court decisions. Based on this fact, whether the laws in Brunei
at the moment is absolutely binding the syar’ie judges to judge civil cases based on al-
Shafi‘1 school only? or whether the syar’ie judges was given opportunity by the laws to
decide the case based on the interest of the parties guided by maqasid al-shari‘ah? Indeed
decide the cases based on the interest of the parties guided by maqgasid al-shari‘ah are
one of the method of judgment practiced by the Prophet and his companions where the
Prophet and the Companions judged on many cases based on interests of the parties and
guided by magqasid al-shari‘ah in all aspects. This study will examine how far maqasid
al-shari‘ah are applied in judgments of the Syariah Courts in Brunei. In this regard,
library research, case studies and interviews with the syar’ie judges had been conducted
for the required information. The study has found that the application of magasid al-

shari ‘ah in judgments before the Syariah Courts in Brunei is very minimal.
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7. Ernie bt Wahid /wn Zulkifli bn Ahmad, MRHS/MAL/BM/363/2004.
8. Hj Rosli Hj Hamid /wn Mardinah Hj Serudin, MRHS/MAL/BM/383/2004.
9. Hayati bt Hussin /wn Azrin Hj Mohamad Nasir, MRHS/MAL/BM/395/2004.

10. Abd Rahim bn Nauawi /wn Dyg Norafidah bt Abdullah,
MRHS/MAL/BM/470/2004.

11. Pg Hj Mohiddin Pg Badarudin /wn Dy Hamidah Hj Awg Bungsu,
MRHS/MAL/BM/476/2004.

12. Feroza bt Kubu @Arman /wn Mohammad Nordi bn Hj Kamaludin,
MRHS/MAL/BM/497/2004.

Pengesahan lafaz cerai MRHS 2005

1. Awg Rozia bn Awg Ramble /wn Malai Noradilawati bt Sheikh Hj Edham,
MRHS/MAL/BM/36/2005.

2. Suraizi bn Seruju /wn Sumi nor Siti Hawa bt Hj Suhaile,

MRHS/MAL/BM/46/2005.
3. Hj Othman Hj Ismail /wn Husnah bt Hj Jais, MRHS/MAL/BM/51/2005.
4. Ismail bn Zaini /wn Masuriani Hj Abas, MRHS/MAL/BM/80/2005.

5. Md Suzaimi bn Newi /wn Siti Norafidah Hj Md Yusri,
MRHS/MAL/BM/85/2005.

6. Md Azaman bn Sabri /wn Zurinah bt Soud, MRHS/MAL/BM/104/2005.

7. Hj Abd Maizan b Hj Metussin /wn Dk Siti Suzana bt Pg Anak Hj Md Ali,
MRHS/MAL/BM/105/2005.



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

Awg Ariffin bn Hj Ghani /wn Maslina bt Hj Ahmad Zaini,
MRHS/MAL/BM/155/2005.

Hj Abd Karim Hj Abd Wahab /wn Donna @ Khairunnisa Hj Md Noor,
MRHS/MAL/BM/216/2005.

Md Yasser Arfat bn Hj Abd Rahman /wn Dk Adimah Pg Hj Md Salleh,
MRHS/MAL/BM/217/2005.

Mayun bt Mat /wn Abd Kadir Hj Kamaruddin, MRHS/MAL/BM/234/2005.

Haironny bn Md Noor /wn Nor Izzu Dianah bt Abdullah,
MRHS/MAL/BM/251/2005.

Md Ali Noor bn Hj Ahmad /wn Suzana bt Md Zainuddin,
MRHS/MAL/BM/259/2005.

Nur Aznieza bt Janie /wn Md Rosmandi Md Iswandi,
MRHS/MAL/BM/332/2005.

Abd Hafiz bn Abdul Latif /wn Nurlelawaty Hj Mabob (@ Mahrop,
MRHS/MAL/BM/350/2005.

Md Hardi bn Abdullah /wn Noraliza Hj Ahmad, MRHS/MAL/BM/353/2005.

Hj Abd Malek Hj Mohamad /wn Hjh Aminah Hj Abd Rahman,
MRHS/MAL/BM/382/2005.

Nurmaisarah Afiah bt Abdullah Aun /wn Ramlee bn Yaakub,
MRHS/MAL/BM/383/2005.

Hjh Rubyaizah Al Kahfidah bt Salehudin /wn Shari Hj Awg Besar,
MRHS/MAL/BM/472/2005.

Fatimah bt Minudin /wn Kanafiah bn Japar @ Jofree,
MRHS/MAL/BM/533/2005.

Norida Hj Mohamad /wn Ramee bn Saban, MRHS/MAL/BM/593/2005.



22. Md Hilmi bn Bujang @ Helmey Anak Bujang /wn Siti Noorhaidah bt Emran,
MRHS/MAL/BM/631/2005.

23. Sarifah bt Hj Md Said /wn Bakari bn Rajab, MRHS/MAL/BM/634/2005.

24. Adi Azri hj Md Deli lwn Sofiah Hj Jeludin, MRHS/MAL/BM/653/2005.

Pengesahan Nikah MRHS 2002

1. Hj Emran Hj Yahya, TMM/BM/2/2002.

2. Norlizawati bt Jaludin dan Jamaludin bn Hanipah Shah, TMM/BM/34/2002.

Pengesahan Nikah MRHS 2003

1. Pg Zainal bn Pg Hj Salleh dan Winarti bt Sarawi, MRHS/MAL/BM/16/2003.

2. Md Aminor Zaman Abdullah dan Siti Nur Mylene Santos Ong,
MRHS/MAL/BM/156/2003.

3. Ramlie bn Mahari dan Mashuri bt Mat Yassin, MRHS/MAL/BM/193/2003.

4. Mohd bn Asgar (P) liwvn Mariah Pacsa bt Abdullah (D), Mal/BM/304/2003.

Pengesahan Nikah MRHS 2004

1. Awg Bakar bn Awg Akup dan Normah Hj Md Salleh,
MRHS/MAL/BM/403/2004.

2. Ak Hj Md Maidi Pg Hj Munap dan Nurul Roseita bt Mustafa,
MRHS/MAL/BM/446/2004.



Pengesahan Nikah MRHS 2005
1. Said Hj Jumat dan Dede Nurhasana Hasan, MRHS/MAL/BM/139/2005.
2. Azman bn Taim dan Hajah Norsalena bt Hj Salleh, MRHS/MAL/BM/681/2005.

3. Hj Morni Hj Serudin dan Siska Era Eureka bt Nashadi Litarada,
MRHS/MAL/BM/695/2005.

4. Md Azffri Hj Julaihi dan Kasmiati bte Kasdi, MRHS/MAL/BM/703/2005.

Pengesahan Nasab Anak MRHS 2002

1. Hjh Maskupah bt Awg Mokti, TMM/BM/28/2002.

Pengesahan Nasab Anak MRHS 2005

1. Hj Suhaimi Hj Isa dan Hjh Fatimah bt Ludin, MRHS/MAL/BM/587/2005.

2. Ahmad Hj Jamaluddin dan Masaslina bt Shahlan, MRHS/MAL/BM/335/2005.

Mahkamah Tinggi Syariah

1. Hajah Maimunah bt Tuah /wn Hj Suhaili Hj Jaafar, MTS/R/BM/5/2002-MAL.
2. Mariah Pacsa bt Abdullah /wn Mohd bn Mohd bin Asgar, MTS/RM/BM/04/2004.
3. Norman Hj Md Saad /wn Zainab bt Bidin, MTS/RM/BM/06/2004.

4. Nur’ainaa bt Abdullah Gindi /wn Azlan bn Idris, MTS/RM/BM/12/2004.



Mahkamah Rayuan Syariah

. Awg Basni bn Hj Abd Rahman /wn Dyg Jainah @ Junaidah bt Karim,

MMS/KHEU/RM/3/2001.

Dy Saipah bt Hj Sidek /wn Awg Abd Rahman bn Hj Mustapa,
MMS/KHEU/RM/6/2001.

Awg Mervin Chin Hon Kee /wn Dy Norasmah bt Ali, MMS/KHEU/RM/41/2001.

Jawatankuasa Kehakiman Brunei

1.

6.

Hj Abd Razak Hj Abd Hamid /wn Keputusan Mahkamah Kadi Brunei dan Muara,
bilangan: Mal No: 9/93.

Awang bin Haji Awang Tuah /wn Nurjinah binti Haji Munir, No: 23/96.

Awang Mohammad Mahathir bin Abdullah /wn Hajah Malinah binti Libut @
Hajah Masline binti Abdullah, Mal No: 18/97.

Dy. Massorita bt Haji Abd Rahim /wn Awg Arifin bn Haji Idris, bilangan 27/96.

Awg Hidup @ Ali Nordin bin Abu Bakar /wn Dy Halimah bt Mohd Daud dan Dk
Siti Jawiah bt Pg Amzah, bilangan 22/97.

Siti Norkamisah bt Mohd Hassan /wn Zainorin bn Zainal Abidin, bil: 1/99.

Jawatankuasa Kehakiman Negeri Sembilan

1.

Mohamad bin Mohammad Ali /wn Roslina bt Mohamad Yusof, bil :9/1991.



SISTEM TRANSLITERASI PERKATAAN ARAB

Senarai transliterasi

Huruf Arab

G-

Huruf Roman

2

th

H/h

kh

dh

sh
S/s
D/d
Tit

Z/z

Contoh

oAl
g
&l

PR ENPEN

Transliterasi
fugaha’
al-Bukhart
al-Tirmidht
al-Harith
al-Jurjani
Hibban
Khaldin
al-Daruqutnt
al-Dhahabi
al-Rafi‘1
al-Zubayr
al-Sarakhst
al-Shafi‘t
al-Sabiint
Dabit
al-Tabar1
Zahir
al-*Abbadi
al-Ghazalt
al-Farist

Al-Qasim



& k N Al-Karkhi

J 1 Oladl Lugman

a m ik Malik

O n ald Nasir

8/s h A/ 5 e Haran/Usamah

s W i Al-Walid

¢ y =2 Yahya
Vokal pendek

_ a s Kutiba

_ i ple ‘alima

- u le Ghuliba
Vokal panjang

L A/a S/l bab/kubra

e /i S Wakil

$ Ula asle ‘ulam
Diftoq

> aw J# Qawl

& ay Jal Layl

< iyy dpild Shafi‘iyyah

9 uww 558 Quwwah
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