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ABSTRACT.

Illicit-intercourse ( zina ) is one of the serious crimes that should be punished
by Hadd. This crime had interfered most of Islamic Countries including our country,
Brunei Darussalam. Unfortunately, the criminals under this offence are not only
sentenced under adultery cases but also involved under incest such as a father having
sexual intercourse with his own daughter and a wife having sex with someone other

than her husband.

Therefore, this thesis will analyse the factors or causes which lead to this
crime especially in terms of implemented punisment in adultery and incests under
section 178 of Religious Council and Kadis Courts, Chapter 77, 1984. Then I will
make comparisons between the punishment of Kadis Courts and Hadd punishment

under the Islamic Laws and penetrate Kadis attitudes in penalizations these cases.

Based on this research, we can conclude that the punishment which is

applied nowadays is not the Hudud but it 1s the Tazir and generally, most of Kadis’
penalizations in trials are inconsistent and too linean . Indiretly, it is absolutely
different from the punishment which is performed by Islamic Laws for this crime.
So, in order to apply this punishment in Brunei Law and System, first of all, the

goverment must give accurate informations about Hudud to our society .

No doubt that this hudud implementation will cause an ammendment in
Brunei Constitutions. This modification in our constitution can not be done except by

the permittion from High Majesty Of The Royal Highness Negara Brune:

Darussalam.




Abstrak.

Zina adalah jenayah yang dikenakan hudud. Jenayah yang semakin
membimbangkan ini dilakukan oleh berbagai golongan dan tidak terkecuali ibu bapa
seperti isteri curang terhadap suami dan suami ( bapa ) berzina dengan anak sendir

umpama ““ haruan makan anak”.

Justeru itu , tesis ini akan cuba menganalisa faktor sebenar masalah ini
berlaku terutama sekali dari prospektif hukuman. Sejauhmanakah hukuman yang
telah dikanunkan di dalam Akta Majlis Ugama Islam Dan Mahkamah- Mahkamah
Kadi, Penggal 77 bertepatan dengan kehendak Islam dan mengkaji sejauhmanakah
para kadi bersikap adil dalam menjatuhkan hukuman, dan adakah hukuman -
hukuman yang telah diamalkan dari zaman penjajahan British itu memberi kesan ke

atas diri penjenayah.

Berdasarkan kajian , kita akan mendapati betapa pentingnya hukuman -
hudua itu diimpiemintasikan kerana kebanyakan hukuman dalam kes-kes
persetubuhan haram yang diputuskan oleh kadi ternyata tidak konsisten dan sangat
linean. Oleh itu sebelum hukuman hudud diperkanunkan dan dilaksanakan, kerajaan
hendaklah terlebih dahulu sedaya upaya memberikan kefahaman tentang hukum
hudud kepada semua lapisan masyarakat di Negara Brunei Darussalam dan
kemudiannya  mengislamisasikan  sistem  pentadbiran kehakiman negara
kita. Walaubagaimanapun harapan ini bergantung sepenohnya kepada Duli Yang
Maha Mulia Sultan Dan Yang Di Pertuan Negara Brunei Darussalam bagi

membolehkan Perlembagaan Brunei diubahsuai mengikut kehendak Syarak.
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BRUNEI

MOHAMMEDANS LAWS, CAP 31, 1912: (Y) sxle

APPLICATION OF LAWS , CAP. 2, 1951: (T') Goxls

NEGERI BRUNEI, UNDANG - UNDANG NO. 20, TAHUN 1955 : (£ )a>ls

LAYS OF BRUNEI RELIGIOUS COUNCIL AND KADIS 1(0) @k
COURTS, CAP. 77, 1984

LAWS OF BRUNEI, CRIMINAL PROCEDURE CODE , CAP.22,: (1) a=l
1984

PERLEMBAGAAN NEGARA BRUNEI DARUSSALAM : ( Y ) é:d.n

( PERINTAH DI BAWAH BAB 83 (3)) PERINTAH DARURAT
( UNDANG — UNDANG KELUARGA ISLAM) 1999
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“Illicit intercourse”™ means sexual intercourse not amounting to rape between any male and any female who is not his wife o
whom he is forbidden by Muslim law to marry™
( Religious Couneil and Kadis Courts , Laws Of Brunei , Cap. 77 No:2, pg.14 )
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